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CORPORATION COURT OF DANVILLE. 

Wood v. Wood's Administbatob. 

1. Judgment Lien— Funebal Expenses.— A judgment lien, obtained in the 

lifetime of a decedent and which attached daring his life to real estate, of 
which he died seized and possessed, has priority over the funeral expenses of 
said decedent so far as regards the disposition of the proceeds of the real 
estate upon which the lien has attached. Sections 2662 and 2670, Code 1887, 
construed. 

2. Funeral Expenses at Common Law. — The court feels warranted in hold- 

ing that even at common law a lien upon personal property, obtained in the 
lifetime of a decedent, has superiority over a claim for the payment of fu- 
neral expenses out of that property ; and this is true although by the death of 
the decedent such personal property comes into the hands of the personal rep- 
resentative. The latter takes the property cum onere, and has no greater 
rights therein than his decedent. 

3. Distribution op Assets. — Chapters 119 and 120 of the Code of 1887 are 

codified enactments of the common law for administering the assets, real and 
personal, of deceased persons, with such innovations and amendments as the 
legislature has thought wise to engraft upon the law of the commonwealth. 
Construing these chapters in this light, it is clear that the liens obtained in 
the lifetime of a decedent, whether upon his real or personal property, are 
paramount to all other claims whatsoever attaching thereon after his death. 

In the year 1894, James Wood, Sr., a citizen of Danville, departed 
this life intestate, seized and possessed of certain real estate valued at 
about $5,000. He left as his only heirs at law five children, among 
them being James Wood, Jr., who was living at the death of his 
father, and who, under the statute of descents, became entitled, as of 
the date of his father's death, to one-fifth interest in the real estate 
left by him. James Wood, Jr., at the time of his father's death, 
was insolvent, and there were many judgments against him, which 
attached immediately upon his father's death to his one-fifth in- 
terest in the real estate left by his father. Subsequently, on the 
17th day of October, 1898, James Wood, Jr., also departed this 
life, leaving as his only estate his interest in this real estate. He was 
buried by an undertaker of the city of Danville, at something over 
the cost of $100. This was a suit brought by some of the heirs of 
James Wood, Sr., against the administrator and heirs of James Wood, 
Jr., et als, to have the property left by James Wood, Sr., sold for 
partition, and in it was a decree directing a commissioner to report, 
among other matters, the liens and their priorities upon the interests 
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of the various heirs in said real estate. Into this suit came the un- 
dertaker by petition and claimed a lien against the interest of James 
Wood, Jr., for his bill for funeral expenses, prior to the liens of the 
judgments attaching in the lifetime of James Wood, Jr. The com- 
missioner reported adversely to this claim, and in the following opinion 
the Corporation Court of Danville confirmed the commissioner's report. 

Aiken Judge: 

In this case, which is a suit for the partition of the land of James 
Wood, Sr., between his heirs, the court is required to decide whether 
the claim of the undertaker for the funeral expenses of James Wood, 
Jr., one of the heirs, is entitled to priority of payment, out of his in- 
terest in the land over a judgment lien obtained against him and at- 
taching to said interest in his lifetime. 

At the common law, upon the death of a person, all of his personal 
estate devolved upon his personal representative, and out of it the re- 
presentative was charged with the payment of the funeral expenses 
and debts of the deceased. The land went to the heir or devisee, and 
only where the personal property fell short of paying the debts, could 
the land be resorted to for that purpose. 

The funeral expenses were not, accurately speaking, debts due from 
the deceased, but charges which the law, out of decency, imposed 
upon the estate, and, so far as they were recoverable, they were given 
priority over all other debts. 

No text or decision has been cited, nor have I been able to find in 
the commentaries on the common law, that the real estate in the hands 
of the heir was ever resorted to for the purpose of paying funeral ex- 
penses. That is explained by the fact that real estate at common law 
was not assets for the payment of debts, and was only applied to that 
purpose by the court of chancery, to which the creditor had resort 
when the personal assets were exhausted. I do not mean to say that 
charges for funeral expenses were not allowed out of the real estate of 
the debtor, but if they were, it was through the court of chancery 
that they were enforced, and not the common law courts. It is quite 
probable that even in those times, to which we refer for common law 
usage, the creditor for funeral expenses went with other creditors to 
the chancery court for process to subject the real estate to the pay- 
ment of his claim and obtained relief. Modern English regulation 
and practice would certainly enforce the claim, as readily as the chan- 
cery courts of Virginia would always have done. 
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The distinction between the liability of the real and personal assets 
for the debts of a deceased person, made at the common law, exists in 
a great measure in Virginia to-day. The personal assets are still the 
primary fund for the payment of the debts, and they are vested in the 
representative for that end, and he can apply them to that purpose 
without the aid of a court of chancery. When the personal assets 
fail, the creditor can move against the real assets through the court of 
chancery. 

Chapters 119 and 120 of the Code of Virginia 1887, are codified 
enactments of the common law for administering the assets, real and 
personal, of deceased persons, with such innovations and amendments 
as the legislature has thought wise to engraft upon the law of the com- 
monwealth. 

Chapter 119 prescribes how the personal assets in the hands of the 
executor or administrator shall be administered and in what order 
the debts shall be paid, and it recognizes that funeral expenses shall 
be first paid. At the close of this chapter is sec. 2662, and it de- 
clares that nothing in the sections providing for the payment of the 
debts shall affect any lien acquired in the lifetime of the decedent. 
The lien meant in this section is the lien held at common law on goods or 
chattels, the lien acquired by contract, and the lien created by statute 
on any personal property — but it does not refer to a judgment lien. 

I feel advised in saying that at common law, a lien on any personal 
property, cast by death upon the personal representative of the de- 
ceased, would be superior to a claim for funeral expenses. Sec. 203 
of Schouler on Ex'ors and Adm'rs, says: 

"Debts owing from the decased and secured by pledge or mortgage of his 
personal property, or a lien thereon, leave the surplus as general assets of the 
estate beyond such sum as may be required for discharging the security ; or, as 
one might say, the personal property given in security constitutes assets, subject to 
the preferential claim of the secured creditor." 

And again in section 430 of the same work it is said: 
" Lien, mortgage and pledge creditors in general take the full benefit of their 
security, notwithstanding the death of the debtor, and may apply such security in 
discharge of their respective claims, under the usual rules and reserving the usual 
equities." See to same effect Croswell's Ex'rs and Adm'rs, p. 326. 

Chapter 120 makes provision for administering the real assets of a 
decedent and for paying his debts. In substance, it requires the real 
assets to be applied to the debts in the same order of the personal 
assets, the application to be made by the executor or the administrator 
with the will annexed, where there is a will devising land to be sold 
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for debts; or, where there is no will, by the court of chancery. The 
last section of this chapter (section 2670) provides that nothing in the 
chapter shall affect any lien, by judgment or otherwise, acquired in the 
lifetime of the decedent. As this chapter refers only to the real assets, 
it is clear that the lien mentioned in the last section is the lien upon the 
real estate, acquired by judgment or deed in the lifetime of the dece- 
dent. Under this last chapter the real assets of the decedent are as 
clearly liable for the funeral expenses as the personal assets under 
chapter 119, and they are to be paid in the same order. But it is 
equally as clear from both chapters that the lien, whether upon the 
personal or real assets, should be paramount to all other claims what- 
soever. 

As the lien in the present case is a judgment lien upon land, the 
creditor, by acquiring it, secured a vested right in the land it encum- 
bered. In the case of Gunn v. Barry, 15 Wall. 610, it was the opin- 
ion of the Supreme Court that a creditor who has pursued his remedy 
to a judgment, and has established the judgment as a lien on the land 
of the debtor, had a vested right in that land, and that to withdraw 
the land from that judgmeut was to take the creditor's property and 
deliver the same to some other person without compensation. That is 
analogous to the case before the court. The creditors of James Wood, 
Jr., have judgment liens on the latter' s land, that give them a vested 
interest in the land. To give the claim for funeral expenses priority 
over these judgments would be taking the property of the judgment 
creditor and giving it to the undertaker. And this result, it seems to 
me, is an answer to the argument that the judgment creditor secured 
his lien with the knowledge that the decedent was to die and that ex- 
penses would be necessary in the burial of his body. He did acquire 
his lien with full knowledge that that event and consequent charge 
might follow ; but it did not follow from that knowledge that he under- 
stood and agreed that this last expense should fall upon him and be 
payable out of his property. 

A decree will be prepared confirming the report of the commissioner. 

NOTE. — The ruling of the court in giving the lien creditor priority over 
claims for funeral expenses, seems to be right. In Dulaney v. Willis, 95 Va. 606, 
it is held that the rights of general creditors of a decedent are subject to all 
equities attaching to the decedent's estate at the time of his death. The general 
creditors take the estate in the plight in which the decedent left it. Under the 
statute, an undertaker is only a general creditor, though enjoying a priority over 
ordinary general creditors. 



